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And whoſoever will not do th 
Lau of thy God and the Law ” 
of the . , let Judgment be 
executed ſpeedily upon him ; 
7 Whether it be unto Death, or 
Jo Baniſhment, or 10 Confiſea- 
tion of Goods, or 10 . 
ment. 


HE Words which I have _ are 
Part of that Commiſſion, which Ezra 
| receiv'd from the Perſſan King, In 

| the former verſe he was authoriz d to appoint. 

| En B proper 


arm'd with Terror. 


a a 


6 The Penal SanQtions 
proper Magiſtrates, who might judge the Peo- 
ple agreeably to ſtanding Laws; and in This 


he is impower'd to ſupport and enforce ſuch 
Laws, by the Sanctions of preſent Puniſh- 


ment. | 


The Decrees of the Civil Power muſt fre- | 
quently abridge Men of that Liberty, which 


might have been enjoy'd in a State of Nature, 


It ought therefore to be no Matter of Sur- 


prize, if Perſons, who do not enter into the 
Reaſons of Things, ſhould bear Reſtraints of 
this kind with Difficulty and Reluctance. 
And even in thoſe Cafes where Nothing is 


enacted but what is equally determin'd by 


their own impartial Reaſon, They are often 


tempted to tranſgreſs, Either thro' a certain 


Perverſeneſs of Temper or, thro' thoſe vici- 
ous Habits which they have contracted ;---or, 


thro' the Prevalency of ſome impetuous Paſſions; 
l 
r, ſometimes perhaps thro Wantonneſs and 


Inattention. Hence it hath been conſtantly 
found that thoſe Laws are uſeleſs and ineffectu- 
al, which are not enforc'd by the Threats of 


_ Puniſhment; and that Magiſtrates may com- 


mand in vain, if they are not in like manner 

Indeed this Point is of ſo great Importance, 
that it may be maintain'd, with good Shew of 
Reaſon, that Sanctions are eſſential to a Law. 
And tho' it ſhould happen, thro' the Imper- 


fection of the beſt human Conſtitutions, that 


Obedience may not be ſufficiently ſecur d by 


the Appointment of preſent Terrors, yet if 
the Decrees of Men are confirm'd by the Will 


of 
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of God, a Diſobedience to them muſt expoſe us 
to Divine Diſpleaſure. 

No human Laws therefore, rightly appoint- 
ed, can poſſibly be without a Sanction. They 


are always enforc'd by the Conſiderations of 


Divine Approbation, or Diſpleaſure; and V 


muſt needs be ſubject, if not upon account of 


preſent Wrath, yet at leaſt For Conſcience Jake. 
Rom. 13. 5. 

However, it is too viſible, that the Rewards 
or Puniſhments of another Life have not their 
due Influence upon Men's Minds. Even thoſe 
Perſons, who profeſs to believe them, act, on 

many Occaſions, without Regard to them. 
Their Senſes are ſollicited by thoſe Objects 
which are at hand; and their Minds drawn 
off from giving a proper Attention to the re- 
mote Conſequences of things. Becauſe Sentence 
againſt an Evil Work is not executed ſpeedily, 
therefore the Hearts of the Sons of Men- are fully 
ſet in them to do Evil. 

Lawgivers, upon this A have fool 
it neceſſary to guard their Commands 'by 
Civil Terrors; To oppoſe the Threats of 


preſent Suffering againſt the Engagements of | 
preſent Temptations; and to order that pu- 


niſbments ſhall immediately follow d 0m er 5 


dience. 


Theſe don lead me to din 5 


concerning The Penal Sanctions of Laws : In the 
Management of Which Subject, 1 ſhall, ; 


Firſt , Offer "wa Remarks on 1 tlie Nun 


and Deſi zu of Penal Sanctions... 
DB 2 Secondly, 


* 
* 
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8 The Penal Sanctions 


Secondly, 1 ſhall Enquire into The Founda- 
tion, on which the Right of appointing 
theſe Sanctions muſt be built. 


| Thirdh, I ſhall repreſent. The Neceſſug 
of a regular and vigorous Execution of them, 


And, 


Laſth, Conſider ſome important Queſtions, 
which ariſe from the foregoing Parti- 
culars. 


G an ith. EI LH \ am r 


By Penal Sanftions in general 1 we are to un- 
derſtand "Thoſe Puniſhments, which are an- 
nex'd to the Violation of a Law. And the 
general End and Deſign of them is none other 
than This; wiz. To promote Obedience by 
awakening our Fars; and to induce us to 
diſcharge our Duty by counter-balancing the 
ſeveral Temptations to the contrary. 
Thus far the Point is clear. But, if we 
enter more deeply into Particulars, ſeverel 
things will occur which deſerve our Notice, 
. and need ſome ſort of Explication. 
With reference to the Nature of theſe "Tong 
-Rians we may obſerve, that as they are, an! 
_. muſt be of very different Kinds, ſo thoſe;, 
| which are of the, ſame Kind , may vary in 
» I 
The Firſt, WAY moſt oeneral. Diftribarion i 18 
This; Penal Sanctions are either Temporal, or 
+ Theſe differ from each other, not 


„ Eternal. 
only if their Duration, but alſo as to the Na- 


ture of the Puniſhments themſelyes: For the 
| | : One 
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One affect immediately our Senſes, or are 
confin d to ſome Intereſts in the preſent Life; 
But the Other have a more eſpecial Reference 
to the Mind, and will affect our Concerns in 
the other World. | 1 
To which we. may add This farther re- 
markable Difference between them; That 
Temporal Sanctions may be appointed and exe- 
cuted by Men; but Eternal ones can be ap- 
pointed only by God: For, tho* the Puniſh- 
ments of the next Life may follow a Diſobedi- 
ence to Human Laws, yet This doth not a- 
riſe from the Appointment of Men, but from 
the Will of God: and conſequently, [Theſe 
are not ꝓroperly Human, but Divine Sanctions. 
There is another Diviſion, which we are 
eſpecially concern'd to remark on this Subject. 
Penal Sanctions may be either Eccleſiaſtical, or 
Civil. | 
Thoſe Sanctions which are appointed by 
The Church, may be reduc'd under the fol- 
lowing Heads. They conſiſt, Either in de- 
priving Men of ſome Church Priviledges to 
which they were before entitl'd or elſe, in 
| appointing a certain Courſe of Diſcipline in or- 
der to the being reſtor d to the Church's Fa- 
vour ;---0r elſe, Laſtly, in the entire Excluſion 
of notorious Offenders from the Benefits of 
Chriſtian Communion. 'The Power of Eccle- 
fiaſtical Magiſtrates ſeems to be confin'd with- 
in theſe Bounds. „ 0634 Tal JOE + 6 
The Church is a Society of a different Na- 
ture from The Civil State; and the End 


which it propoſes to itſelf is of a different 
5 Kind: 
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Kind: From hence it follows, 'That the Me- 
thods which it hath a Right to uſe, in order 
to obtain this End, will Tikewiſe be different. 
And if it ſhould happen, in ſome Inſtances, 
that Civil Puniſhments are annex'd to the 
Violation of Eccleſiaſtical Laws, The Right 
of inflicting them muſt evidently be deriv'd 
from the Civil Power ; and conſequently, Ec- 


clefiaſtical Perſons, in the Execution of ſuch 2 
Penalties, will ſuſtain the Character even of ch 
Civil Magiſtrates. vi 
would obſerve farther, Wich reference to 2 
Ecclefiaftical Sanctions, That altho' in their it 
divett and immediate Effect, they relate only to 
ourConcerns and Intereſts in the vifb/e Church, F 
yet the Conſequences of them may reach much F 
farther. Church Cenſures no Doubt, in caſe | t 


of Obſtinacy and Impenitence, will be follow'd Ie 
by the Puniſhments of another World : But q 
then we muſt maintain, That Theſe are Di- Ne 
vine Sanctions, as depending only on The Will 
and Appointment of God. Upon which it may | 
not be improper to remark thus much by the Il x 
Way ;--- That as, on the one hand, no Man's | ; 
Condition in the other World depends on the t 
arbitrary Will of Men, (for "This is entirely t 
_ owing to the Diſpoſal of God himſelf )--ſo on | 
the other, A Diſobedience to Ecclefiaſtical 
Laws, rightly appointed, and a Contempt of 
that Authority which is deriv'd from Chriſt 
to Men, Will expoſe us to more than Human 
Terrors. 
But I am principally concern d at 8 to 
treat concerning Civil Sanctions ; ; which, as 
| they 
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they are intended to enforce Obedience to 


the Decrees of the Civil Power, ought to be 


of ſuch a Nature as is ſuited to obtain this 
End. And foraſmuch as Men are tempted to 
Diſobedience by the Paſſions and Intereſts of 
the preſent Life, The Sanctions annex d to 
them ſhould point directly againſt theſe emp- 
rations. From hence it appears, that if the 


Civil Magiſtrate hath any Right at all to en- 


force his Commands, He muſt dg it, Either by 
the Infliction of ſenſible Evil ;-—or, by depri- 
ving Offenders of ſome Advantages in Life 
---or elſe, in extream Caſes, even of Life 
itſell. 15 „ 

Ezra's Commiſſion, now before us, reckons 
up four Sorts of Puniſhment, viz. Impriſoument, 
Fines, Baniſhment, and Death; To which o- 
thers might indeed be added, but were need- 
leſs to be particularly inſiſted on, as clearly 
flowing from the ſame general Reaſons, and 
contributing to the ſame common End. 

I have obſerv'd before, that the Enforce- 
ment of Obedience was the general Deſign of 
Penalties : But beſides this, there are ſeveral 
inferior and ſubordinate Ends propos'd ; by at- 


tending to which we ſhall ſee the Reaſons. of 
this Variety of Purtiſhments, and their Uſeful- 


neſs for the Purpoſes of Civil Government: 
Puniſhments therefore may ſerve, Either 
To correct and reform the Offender himſelf; 


---or, To diſcourage other Men from a like 


Diſobedience to The Civil Magiſtrate or, 
To ſecure the Publick from the future Incon- 


veniencies of a miſapply'd and abus d Power; 


— or 
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or, Laſtly, To make ſome ſort of Sari 
faction for thoſe Injuries, which have been 
caus:d by paſt Offences. As any of theſe par- 
ticular Ends are chiefly in View, or moſt pro- 
per to be purſu d, fo different Puniſhments are 

generally appointed conformable to them. 
Almoſt every Sort of Penalties, excepting 
thoſe which are of a capital Nature, may 
ſerve to correct Offenders : An End truly wor- 
thy of a Good Governour, who will always 
think himſelf more concern'd to reform, than 
to deſtroy his Subjects. Severity, in this Caſe, 
is the greateſt 'T'enderneſs to the very Perſon 
who ſuffers under it; becauſe it is deſign'd for 
his real Intereſts, and to ſecure him again 
greater Ills to come. 0 

When Puniſhments are publick and notorious, 
(as they ought indeed to be ſo, where the Crime 
is publick, and the Example likely to be per- 

nicious) they are the beſt Evidence to Subjects 
in general that The Magiſtrate will not bear the 
Sword in vain; and by ſtriking the Paſſions in 
a very lively manner, they diſcourage bad 
Men from thoſe Purſuits which are attended 
with Conſequences fo fatal. 

In many Caſes it may happen that The 
Publick cannot be ſecur'd aghinſt the Attempts 
of lawleſs Men, but by taking al Power out of 
their Hands, and depriving them of the very 
Opportunity of invading it. To this purpoſe 
all Ages have approv'd the Expediency of per- 
petual Impri ſonment in ſome Inſtances, and of 
utter Baniſbment in others: Nor can any 


thing be more reaſonable, than to deprive 
| Offenders 


* 


w 
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Dffenders of thoſe Liberties or Priviledges, 
which They will not uſe with Innocence, and 
which cannot be allow'd with Safety,. 


But if Offences are extreme, the Criminal 
| incapable of being reform d, and the Example 


apt to Jeread, in ſuch caſes The Magiſtrate is 
concern d to ſupport his Laws by the Terror of 
his Executions. Remedies ſhould always be 
applied in proportion to the Maljgnity of that 
Diſorder they aredeſign'd to cure: And there- 
fore, Life muſt evidently be forfeited to publick 
Juſtice, when the Preſervation of it would ei- 
ther enable the Offender himſelf to do more 


Miſchief , or encourage others to imitate his 


Example by the like Hopes of Favour. ; 
Or, if the Damage ſuſtain'd by the Viola- 

tion of Laws be of ſuch a Nature, as will ad- 

mit ſome fort of Satisfaftiom, it may be expe- 


dient to purſue this End by the Appointment 


of Fines or Forfeitures, ſuitable to the Nature 
of the Crime committed, and the Injury to be 
repair d. This Method is founded in the 
greateſt Equity and Tenderneſs; nor can the 
ffender himſelf complain, that he is oblig'd 
to repair, at his own Coſt, the Miſchiefs occa= 
fjon'd by his own Perverſeneſs. we | 
Having offer d theſe Remarks on The Na- 
ture and Defign of Penal Sancti ions, I will pro- 


ceed now to 


The Second general Head, viz. To enquire 
into the Founudatien on Which the Right 
of appointing theſe Sanctions muſt be 


built. | | 
0 All. 


. SHR pcm, 


N 
| | 
| 
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All Authority of this Nature muſt be u/:i- 
mately reſolv d into The Will of God himſelf, 
Who, having created Mankind by his Power, 
and exerciſing a continual Providence over 


them, muſt be inveſted with an abſolute Right 
of Dominion. He may therefore appoint what 


Laws He pleaſes, and enforce Obedience to 
them by whiat Sanction, He pleaſes. 

This Derivation of coercive Power in Civil 
Matters, will, I perſwade my ſelf, appear ex- 
ceeding reaſonable, if we duly attend to an 
Argument commonly alledg'd by Writers upon 
this Subject. | 
Since all Men (fay 'Fhey) are by Nature 
equal, it follows, that no Man, meerly as ſuch, 
can have any Right to preſcribe to, or to com- 
mand other Men ; much leſs to infli extreme 


or capital Puniſhments for refuſing to comply 


with his Commands. And ſince no Man hath 


fuch a Right over his own Life as to diſpoſe of 
it at his own Pleaſure, we muſt conclude, that 
however the ſeveral Forms of Government are 


owing to human Inſtitution, yet the Power of 
Life and Death muſt be deriv'd from ſome 
other Cauſe; it being impoſſible that ſingle 
Perſons ſhould convey a Power to Governours, 


| Which never reſided in themſelves. H there- 
fore Civil Governours have a Right to this 


Power, (as all fober Men agree) we muſt re- 
folve it at laſt into the Vill of that Being, who 
is the Fountain and Original of Power. 

The Will and Pleaſure of God may be 
known, Either by poſitive and expreſs Reve- 
lation; Or, by the Concluſions of natural 

Reaſon. 
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Reaſon. Now the Authority of Civil Gover- 
nours to enforce their Laws by ſuitable San- 
Aions ; and, in extream Caſes, by capital Pu- 
niſhments, will eaſily appear in Both thoſe 
Ways of learning the Will of God, 

The Holy Scriptures do in a Variety of Paſſa- 
ges allow and confirm this Authority of The 
Civil Magiſtrate, and derive it from the very 
Original which 1 have here aſſign d. Thus, 
whilſt our Bleſſed Lord aſſerts Pilate's Power 
of Life and Death to have been given him from a- 
bove ; John 19. 11. St. Paul maintains, that 
the Civil Magiſtrate is The Miniſter of God, a 
Revenger to execute Wrath on him that doth Evil, 
Rom. 13. 4. 1 . 

But, whilſt we are confirming this Point 
from the ſacred Writings, we muſt be careful 
how we run into extreams; or build the 
coercive Power of Magiſtrates entirely on Di- 
vine Pofitive Inſtitution : For ſuch a Method 
will run us on Difficulties impoſſible to be 
ſolved. Upon This Scheme we ſhall be ob- 
lig'd to maintain, that all Exerciſe of coercive 
Power is aſurp d and unjuftifiable, which is not 
founded in ſuch a Poſitive Inſtitution. And, 
foraſmuch as the greateſt Part of Mankind, 
from the earlieſt Ages, have been utter 
Strangers to any thing of this Nature, We 
muſt aſſert farther, that This Exerciſe of 
Civil Power hath, generally ſpeaking, been 
groundleſs and unwarrantable. - | 
It is true indeed, agreeably to the Obſer- 
_ vations before offer d, the Authority of Ma- 
giſtrates receives Confirmation from the Re- 

N | C3 veal'd 
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veal'd Will of God: But ſtill, as we are affur'd 


that Government did ſubfiſt before the Deli- 


very of theſe Writings ; and as it till ſubſifts 


amongſt thoſe Perſons who know nothing of 


them, weare concern'd to enquire, Whether 
the Will of God, in this particular, may not 
be diſcover'd ſome other Way. 

It cannot be queſtion'd but God wills the 
Happineſs of Mankind. It muſt therefore be 
agreeable to the Divine Will, that Men ſhould 
purſue this general End in all the Methods 
directed by ſober Reaſon. ' And ſince common 
Happineſs cannot be either promoted, or ſecur d, 


unleſs by Society; nor Society maintain'd , 
but by Goverument ;---nor Government, but 
by a due Enforcement of thoſe wholeſome Laws 
' Which are eftabliſh'd, it follows, that the il! 
of God is highly intereſted in this Exerciſe of 


Civil Power. 

The Divine Right of Magiſtracy is evident 
in this Way of Reaſoning. We deduce it 
from conſidering the Goodneſs and Miſdom of 
God. We argue, that if the Supreme Being 


doth really intend our Happineſs, He cannot 


but approve of thoſe Methods which are neceſ- 


ſary to the Attainment of it: and conſequent- 
ly, as a coercive Power in Civil Governours is 


neceſſary to this End, the Exerciſe of ſuch a 
Power mult be clearly founded in the Will of 
God himſelf. F Ti 


Thirdly, T am now, under the Third Head, 
To repreſent the Neceſſity of a regular 


and vigorous Execution of thoſe Penalties, 
. „„ which 


* 
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which are annex d to the Breach of 
Laws. _ 7 
This directly follows from the general 
Obſervations occaſionally offer d in the former 
Part of this Diſcourfe. For, if Laws them- 
ſelves cannot ſubſſt without the Appointment 
of penal Sanctions, neither can they be ſup- 
ported without a juſt and vigorous Execution 
of them. Mere 'Threats, as ſoon as they are 
underſtood to be ſo, loſe all their 'Terror ; 
and the Penalties, which are entirely neglect- 
ed, are no longer San#ions of thoſe Laws they 
ought to ſecure. V 
This is obvious in the general: But we 
may farther and more diſtinctly proſecute this 
Point by obſerving, that the regular and vi- 
gorous Execution of penal Sanctions is neceſ- 
ſary, both To ſupport the Credit and Autho- 
rity of Governours ;---and To promote the 
Peace and Intereſts of Society. 
With reference to Governours themſelves, it 
hath been, and ever will be found, that the 
Credit of their Adminiſtration is beſt main- 
tain'd by a prudent and: well-temper'd Rigour. 
A A in the Government, whether it 
be owing to Indolence of Temper, or an ex- 
ceſſive Tenderneſs towards Offenders, betrays 
a Weakneſs, which will not fail to draw after 
it Contempt. The Poſſeſſion of Power, with- 
out a ſuitable Exerciſe of it, doth but expoſe a 
Man to greater and more frequent Iaſults; 
becauſe it ſets him up as a publick Mark to 
thoſe licentigus Perſons, who deſpiſe that Au- 
, ns thority 
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upon the Afection, He loſes that Honour 


the ſame Method of Diſcipline : They muſt 


to preſume too far on the Iadolence, or Good Na- 


thority which He knows not how to uſe 

We may obſerve ſomething like this in com- 
mon- Life, and the moſt vulgar Inſtances, 
The Tenderneſs of a Parent betrays that Au- 
thority, which is maintain'd by the Rigour 
and Severity of a Maſter : and whilſt He en- 
deayours, by indiſcreet Management, to gain 


which is chiefly built on Fear, 


The Generality of Men muſt be treated in 
be kept at an awful Diſtance ; and taught not 


ture of their Governours. Otherwiſe They 
will break forth into Acts of Inſolence; and 
laugh at thoſe Powers which they preſume may ſo 
be oppos'd with Safety. | al 

But the Evil doth not reſt here, ſince it d 
is farther aggravated by its pernicious Influ- v 
ence on the Peace and Intereſts of Society. * 

A Remiſsneſs as to the Execution of Penal i a 


Sanctions may be Either general, and reſpect W t. 


all Laws alike ;---or elſe, it may confine itſelf 


to ſome particular Laws. 


The former introduces Anarchy, and in 


effect diſſolves the whole Frame of Goverument; 


but by a due Enforcement of, thoſe Laws which 
are enacted by it. Hence it hath been ob- 


ſerv d that a negligent or weak Adminiſtration, 
; 5 2 * 
hath prov d more pernicious to the general 


! 
[ 
t 
for Government itſelf cannot be ſupported, 1! 
| 
l 
* 
( 
Society, than a ſevere and cruel one; becauſe @ſ | 


the Sacredneſs of Laws is entirely betray d by 


ſuch indolent Management; the good Order ot 
| 8 5 Society 
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Society diſſolv'd; and the particular Members 
let looſe upon one another. It is of leſs fatal 
Conſequence that a few ſhould be oppreſs d, 
than al corrupted ;- To be expos d even to 
the Tyranny of our Governours, than to the 
mad and wunbridl'd Licenſe of The Multi- 
J f 
Iwill purſue this Point no farther: but 
chuſe rather to obſerye the pernicious Effects 
of remiſs Government with relation to ſome 
particular Laws „ 


It is evident (as I have had Occaſion to 


obſerve before) that the Force and Effect of 
thoſe Laws, which are not maintain'd with 
{ome ſort of Rigour, will be diſappointed; and 
all the Advantages which might ariſe from a 
due Obedience to them muſt be loſt. This 


| will be ſome Prejudice to the Publick, tho 
we ſhould allow that ſuch neglected Laws 
are of a Jower Kind, and 0 tf Impor- 


tance. 35 . 

But, beyond this, other Pre judices will a- 
riſe, which at firſt Sight we may not be apt 
to conſider. There is a certain Connexion be- 
tween One Part of Duty and every Other 


Part of it; ſo that He who takes the Liberty 


to violate One, will be tempted to make too 
bold with Others. There is no maintaining 
an uni form Obedience in greater Points, with- 
out inſiſting, in a due Proportion, on paying 
Obedience in leſſer ones. A Remiſsneſs there- 


fore, even in Thele particulars, is prejudicial 


to that Diſcipline which is uſefull, and even 
neceſſary in Government : And he who would 
ſupport 
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120 The Penal SanQtions 
ſupport his Authority in any Caſe, muſt exag 
Obedience in al, „ 

The Petulancy of Offenders will be ever 
growing, unleſs kept within the narroweſ: 
Bounds: And tho' the evil Conſequences of 
it ſhould not appear immediately, yet in Time 
it will not fail to diſcover itſelf in the moſt 
important Inſtances. Hence it hath come to 
| paſs, that thoſe Strictneſſes, which were readi- 
ly exercis'd in former Times, have, by gra- 
dual Abatements, fallen at length into utter | 
Diſuſe ; and we complain that The Times will 
not bear ſome Rigours, which ought not to 
have been dropt, and which cannot be reſtor d. 

It would be eaſy to enlarge upon this Point; 
But ſhould I proſecute it, ſo far as the Sub- 
je& might perhaps deſerve, I ſhould have les 
Time to conſider thoſe Queſtions, which I pro- 
pos'd to handle under my 


Laſt general Head. Theſe are ſuch as Ei- 
ther relate to Magiſtrates ;---or elſe, to 
Subjects. 1 


We may Enquire therefore, Firſt, How far 
Magiſtrates are bound, by the Conſider- 
ations before alledg'd, to ſtick to the 
Rigour of Law in the Execution of Penal- 

ties. And, ; 


Secondly, How far Subjects may be thought 
to have diſcharg'd their Conſcience, by 
ſubmitting barely to Penalties, without 


With 


paying an active Obedience to Laws. 
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With reference to the former Queſtion, 
Thus much is exceeding evident, That the 
Supreme Power mult neceſſarily have a Right 
to abate the 55485 of Penalties, and to remit 
the Execution of its Laws. „ 

It will farther appear, That ſuch a Conduct 
as this may, in ſome Inſtances, be proper and 
expedient; not only, from conſidering the In- 
perfection of the beſt human Appointments, 
(which, however reaſonable in the general, 
may yet bear hard in particular Caſes,) but al- 
ſo, becauſe the Condition of Offenders may 
be ſuch, as will rather entitle them 
than demand Severity. | 

The Expediency of ſuch a Conduct makes 
it neceſſary that a diſcretionary Power of this 

Kind ſhould be lodg'd in thoſe Perſons, who 
are appointed to execute the Laws; becauſe 
otherwiſe, ſufficient Room will not be allow'd 
to conſider extraordinary Caſes, or to mingle 
Mercy with the Adminiſtrations of Juſtice. 

Nor is it any ſufficient Objection againſt 
ſuch a Power, that it may poſſibly be carried 
too far; ſince greater Inconveniences muſt 
ariſe from executing the Laws, on all Occaſi- 
ons, in full Rigour, than will probably ever hap- 
pen from ſuch a Power as I am now ſpeaking 
of. The Queſtion therefore is reduc'd to 
This; How far it may be proper, in ſome 

particular Caſes, to abate the Rigour of 

Laws. 5 5 

TI his Point may, I conceive, be clearly de- 
termin d by conſidering the End, Either of 
Laws, or of Penalties, The End of Laws is 


D „„ 


. 


to Favour, 


* 
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the Good of the Society, as the End of Penalties 
is Obedience to the Laws. It may be expedient 
therefore to uſe tender Methods, where ſuch 
a Conduct will beſt anſwer theſe Ends; or, at 
leaſt, is conſiſtent with them. | 
Thus for Inſtance : If common Good be the 
very End for which Laws themſelves were e- 

nacted, Nothing can be more reaſonable than 
to remit the Execution of them in thoſe In- 
ſtances, in which theſe Laws may be injurious 
to the Publick : and Caſes of this Kind would 
doubtleſs have been excepted out of the general 

Rule, had The Legiſlators themſelves foreſeen 

Room alſo there may be for Favour, where 
no publick Miſchief is occaſion d by the Tiranſ- 
greſſion; becauſe Laws being intended for 
the publick Good, the Execution of them will 
be ſo far only neceſſary as the publick Good 

requires it. GY, 
Io the ſame purpoſe we may obſerve, That 
as Obedience is the End of Penalties, ſo Mercy 
may properly be ſhewn to thoſe Perſons, who 
have offended rather thro* Infirmity, than Ma- 
lice ; and eſpecially, if ſuch Offences have no 
general Influence, and are not apt to encourage 
others by the like Hopes of Favour. 

To which we may add one Caſe more; 
'That foraſmuch as a future Amendment is one 
of the particular Ends of Penalties, 'The Ma- 
giſtrate cannot be thought wanting in his Duty, 

| if He purſues, on proper Occaſions, that End 

8 by Clemency, which was the very Deſign of 


1 Puniſhments. | 
ll And 
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/ Laws Con/iderd; 23 
And as the general Rules now propos'd will 
ſerve to determine, how far the Rigours of 
Law may be abated, ſo will they ſerve equally. 
to enforce the ſtri& Execution of them in com- 
mon and ordinary Caſes. It is indeed the 
very Deſign of the Magiſtrates Office, To 
take heed that he Publick receive no Prejudice 
and therefore, if a Liberty of remitting the 
Laws muſt be allow d in thoſe Inſtances, where 
the Publick is well ſecur d. as great a Stridt- 
| neſs in the Execution of them will be found 
neceſſary, where the common Intereſt demands 
it; and it is unreaſonable to hope for Favour, 
where 'Tenderneſs to the Criminal mult betray 
and expoſe the Innocent. 3333335 
From theſe Obſervations it will appear how 
Righteouſneſs and Mercy may be join d together 
in the Adminiſtration of Government. To 
which we may add this farther Remark ; 
That foraſmuch as The Magiſtrate may, on 
different Occaſions, judge it nectflary to a& 
in a very different manner, ſo He ought not 
to be raſhly cenſur d, as having either born too 
hard in ſome Caſes, or betray d the Laws in, 
others. There may be abundant Reaſons for 
ſuch a Method of Proceeding, which do not 
appear to Perſons at a Diſtance ; who are nei- 
ther concern'd to meddle in ſuch Affairs, nor 
perhaps qualified to paſs a Judgment on them. 
---In Truth, it was with a View to this very 
Remark that I conſider'd the Point before us; 
in the Deciſion of which I would. not be un- 
derſtood to direct my Superiours, but to juſtify: 


them. TY oe ro 
| Dx 'There 


£ 
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There remains ee e to be con- 


ſider d, Which naturally ariſes from the ſore- 
going Diſcourſe; ; viz. How far Subjects may 
be thought'to have diſcharg'd theirConſcience 
by merely ſubmitting to Penalties, without 
paying an-attive Obedience to Laws. 


In Order to folve this Doubt let it be obs 
ferv'd, Firſt, That a ſtri& Regard muſt al- 


ways be had to the Deſign of the Legiſlator ; 

ſince the Obligation of Laws will reach juſt ſo 
far, as the Legiſlator intended they ſhould 
oblige. 


I would obſerve, in the next place, That 


as, in moſt Inſtances, it muſt be the Deſign of 
Legiſlators that the Directive Part of their 
Laws ſhould be obſerv'd abſolutely, ſo it may 
happen, in ſome Caſes, that a greater Latitude 


is intended: And tho? it cannot well be pre- 
ſum'd that any Wiſe man would enact a Law, 


without intending that the Directions of it 


ſhould be in "ſome Senſe obſerv'd yet there 
is no Abſurdity in ſuppoſing, that He may 


allow, and even prefcribe an Equivalent to be 
made: In which Caſe, He who readily com- 
plies with fuch an Appointment, ſhall be juſtly 
eſteem'd to have fulfill'd the Law, according 
to the Intent and Defign of The Legiſlator. 
To ſpeak ſtrictly, ſuch Laws as theſe con- 
ſiſt of Two Parts, without obliging Subject; 
determinately to Either; and, rightly under- 
ſtood, amount to thus much; Either ſuch an 
Aci ſhall be perform'd, or ſack: a Forfeiture. 
incurr'd. The Perſon concern'd is allow'd to 
cauſe which he pleaſes ; and the Forfeiture 
8 in 


— — 


TCT e 2? 


jn this Caſe, is conſider d by the Magiſtrate 
as a full Satisfaftion, or a reaſonable Commu- 
tation for not performing the Act directed. 


If this Account be juſt, then Forfeitures of 
this Nature are not properly Penalties : They 


are not ſuch penal Sanctions, as are intended 


to ſupport and enforce Laws: And conſequent- 


ly, This Caſe, however it may appear at firſt 
Sight, doth not relate to the Queſtion be- 
fore us. | Ee 


The Penalties then, which are intended in 


this Queſtion, are ſtrictly ſpeaking Puniſhments: 
and the Laws, to which the Subject is ſuppos'd 


not to have paid Obedience, are ſuch, as The 


Legiſlator deſign'd ſhould be obferv'd abſolute- 

ly, Theſe Obſervations having been noted, 

f ſhall proceed in the following manner. 
Either the Point commanded by the Legiſla- 


tor to be done, is, in itſelf lawful, and agree- 


able to the Vill of God; or, it is not ſo. 


If it be either in itſelf unlawful,---or forbid- 


den by expreſs Revelation, the not obſerving 
ſuch a Command becomes a Duty ; becauſe we 
are under higher Obligations to obey God, 
than Man. And patiently to ſubmit, for the 
ſake of publick Peace, to Puniſhments in ſuch 


a Caſe, is an Inſtance of true Chriſtian Forti- | 


tude, and will entitle us to the eſpecial Favour 
of Gage 5567 - -- = "7 
But ſuppoſing the Point be in reality the 
proper Matter of human Laws; yet, feral⸗ 
much as all Men are liable to Error, Difficul- 
ties may ariſe in the Minds of Subjects. They 


may poſſibly be perſwaded that the Obſervation 


of 
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of ſuch a Law is diſagreeable with the Wil 
of God; And we are concern'd to Enquire, 
What ought to be determin'd in ſuch a Caſe 
as this. ä . 


The Point now propos'd is The Caſe of an 


Erroneous Conſcience; With reference to which, 
I think it is agreed by all ſober Men, that 
ſuch a wrong Perſwaſion will oblige ſo far, as 
to render that Perſon criminal who acts againſt 
it: But how far the obeying ſuch an erroneous 
Conſcience may acquit a Man in the Sight of 
God, is another Queſtion. 
If the Miſtake aroſe from a Man's Negli- 
gence, or Partiality, or any other Cauſe which 
He ought to, and might have remov'd, then 
the Caſe is plain: He is properly The Author 
of his own Errors, and muſt anſwer for all the 
Conſequences which follow from them. 

But, if the Miſtake be ſuch, as was, in a 
human Way of ſpeaking, unavoidable, we 
muſt then leave him to the Mercy of that God, 
Whom He hath ſincerely endeavour'd to obey: 
And to ſuffer patiently for not paying an active 


Obedience to that Law, which he is perſwaded 
he ought not to obſerve, as it is the cleareſt 


Evidence of his own Honeſty, ſo is it the beſt 
Recommendation to the Divine Favour. | 

The main Point however, is ſtill behind: 
It remains to be enquir d, Whether a Man 
hath diſcharg'd his Conſcience by barely ſub- 
mitting to Penalties in thoſe Inſtances, in 
which He hath no Scruples about the Lauful- 


neſs of Obedience; and when it plainly  ap- 


pears to have been the Legiſlator's Iztention to 


require his Obedience. 1 


2 


of Laws Conſider d. 17 
J conceive there will be no Difficulty in 
deciding this Queſtion, if we attend to the 
Remarks which I have already offer'd. As 
far as The Legiſlator hath a Right ro com- 
mand, and intends to oblige, ſo far muſt Sub- 
jeas be under an Obligation to obey. By re- 
fuſing therefore an Obedience, in ſuch Caſes, 
they muſt evidently contradi& theſe Obligati- 
ons, and become guilty in the Sight of God. 

To enforce the Obſervance of Laws Puniſb- 
ments are indeed appointed; and in caſe of 
Tranſgreſſion, may juſtly be executed by The 
Magiſtrate: But theſe very Puniſhments , 
when rightly applied, do manifeſtiy ſuppoſe 
Guilt. And, if to undergo the Sentence of 
the Law ; in criminal Caſes, be admitted as 
ſufficient to render a Man innocent, we ſhall 
be oblig d to allow ſome Concluſions, which 
every Wiſe man will explode, and every Good 
man muſt abhor. 1 

Again, 'The very End of appointing penal 
Sanctions, is, Not that they may be incurr d 
by Subjects, but avoided. They are intended 
as a Guard to thoſe Laws, which thoughtleſs 
or licentious Men might otherwiſe be too 
ſtrongly tempted to violate. But if, after all, 
They are hardy enough to break thro' theſe 
Reſtraints, ſhall we excuſe them, merely for 
enduring thoſe Penalties which they have 
brought on themſelyes 2 Methinks it is rather 
an Aggravation of their Fault, that they could 
not be reſtrain'd by thoſe very Puniſhments 
which were before them; but, being inſenſi- 


ble both of Duty and Intereſt, they have de- 
| feated 
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feated the Intention of their Law-givers , 2 
well with regard to the Penalties threaten'd, 2 
6777 , 1 19 
It is true indeed, Men may be betray'd in- 
to the Violation of a Law, either thro” Tnad- 
vertente, or the Prevalency of ſome preſent 
Paſſion. It is not mine Intention to highthen 
and aggravate. ſuch Faults, if the Offender 
ſubmits himſelf, without Relucance , to the 
Penalties incurr'd ; and learns to pay a future 
Obediente from the Experience of his former 
Folly; © bom 5 
But, what I am chiefly concern'd about, is, 
The Caſe of thoſe Perſons, who venture on 
the Tranſgreſſion of a Law with a vieu to 
the very Penalties threaten d by it; and, who 
are incapable of being reclaim'd , whilſt they 
make their Puniſhments an Argument of their 
Innocence. But, ſuch Perſons would do 
well to conſider, that however they may ven- 
ture to trifle with Men, yet God will not be 
mocked. Tae Magiſtrate is his Miniſter ; and 
ſince He is fo , Divine Sanctions will ſupply 
the Defe&s of thoſe which are merely Human. 
The Advaniages which may ariſe from the 
Violation of our Duty are of no great Impor- 
rance ; and the Pleaſure of ee e an un- 
ruly Paſſion is mean and unſatisfactory. Theſe 
very Advantages, or Pleaſures will yet receive 
Abatements from enduring the Puniſhments 
which human Laws appoint, and even from 
the Apprehenſion of them. But, however this 
be, yet the Wrath of God is what no impeni- 
tent Sinner can either avoid or Ws 8 
LW, Ven- 
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Vengeance will purſue Offenders into the o- 
ther World ; and overtake thoſe, who have 


either eſcap'd the Eye of the Magiſtrate, or 
defy'd his Power. 1 
Thus have I gone thro' with the ſeveral 


Heads propos'd ; but ſhall not diſmiſs this 
Subject without adding One Remark farther. 
As Civil Sanfions are deſign'd to enforce 
Laws on Subjects, who are too apt to be 
drawn into a Violation of them, fo they maſt 
ſuppoſe a Heedleſsneſs of Temper, and a De- 


pravity of Will in the Generality of Mankind. 


This is indeed the true State and Condition 
of things: and upon this Bottom we build the 


Neceſſity of appointing human Puniſhments. 


But yet a. Senſe of what is fit and becoming 


in Life; — — A Deſire of contributing to 
publick Good ; + and a Conſciouſneſs of 


what is owing from Subjects to their Governors, 
are apt to have a great Influence on every in- 
8 Mind. With reference to ſuch Per- 
ons, Civil Penalties are unneceſſary; and theſe 
Enforcements of Law are not made for the 
Righteous , but for the lawleſs and diſobedient. 
A modeſt and virtuous Man will be aſham'd 
of doing an ill thing, tho' he be ſecure againſt 
the Effects of human Power, and even con- 
ceal'd from human Sight. His own Mind will 
be to him as Ten "Thouſand Witneſſes and 
Avengers. 5 . 
Sentiments of this Nature are farther 
ſtrengthen'd by an Apprehenſion of The Di- 
dine Being; — of a God, who is every 


where preſent to overſee his Actions; to 


ö approve 


20 The Penal Sanctions Oc. 
approve and-ſupport him in doing well; and to 
ccondemn and puniſh him for doing otherwiſe. So 
that a Virtuous and Religious Man will obey, 
Not for the ſake of preſent H/rath, but of Con- 
' ſcience ; and diſcharge thoſe Duties thro' In- 
<lization, to which Others are fore d by Ter- 
ror. N | 
© 'Theſe are by far the Nobleſt Principles; 
and indeed the only ones which can deſerye 
Praiſe : For, there. is no real Merit in abſtain- 
ing from irregular Purſuits , merely thro' the 
Dread of Puniſhment. The inward 'Temper 
may be ſtill bad and vicious, however the out- 
ward Actions may be reſtrain d. 
The main Point therefore which we ſhould 
labour after, is, To cultivate the Principles 
of Virtue -and Religion. 'Theſe will carry us 
thro' with Honour; and ſupport us in what 
is right, without the Aids of human Terror; 
or, (if it ſhould ſo happen, ). in Oppoſerion to it. 
In ſhort, As they are the beſt Foundations, on 
'which the [ntereſts, and even Safety of Society 
can be built, ſo are they the only ſure Me- 
thods to recommend us to Men,--- to juſtify us 
to our ſelves, --- and , (which is of infinitely 
greater Moment) to make us approv'd in the 
ſight of God. . 1 
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cura Hudſon. 


Fellow of Trinit)- College, Oxon. The Firſt 
Preach d at St. Helen's in Abingdon, April 2d 
1726. On the Occaſion of Opening an 
Organ The Other before the Univerſity 
of Oxford at St. Mary's, on ' Rogation-Sndans 
May 15th 1726. 


An Eſſay on Pope s Odyſſey, in which Cn par- 
ticular Beauties and Blemiſbes of that. Work 
are conſider'd. Part the Firſt. 


cond, Dios 
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